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drafted in the future by the Superintend-
ent of Banking. 
-Prevent the Superintendent of Bank-
ing from requiring that a bank make 
refunds to consumers even when the 
Superintendent has found that the bank 
violated a consumer protection law. 
-Change the definition of an illegal 
gratuity to make it harder to prove 
bribery of a bank official. 
LITIGATION: 
In a December I Opinion (No. 87-
1002, 88 D.A.R. 15253), Attorney Gen-
eral John Yan de Kamp concluded that 
certain practices by banks and other 
lenders in retaining services of trustees 
in foreclosure proceedings do not violate 
Civil Code section 2924(c) or the Cart-
wright Act, but do violate California's 
Unfair Business Practices Act. 
In his opinion, the Attorney General 
explained that when a borrower defaults 
on a loan secured by real estate, the 
lender often retains the services of a 
business specializing in foreclosures, 
known as a "foreclosure trustee," to 
handle the foreclosure procedures. Fore-
closure trustees customarily charge the 
maximum fees allowed by Civil Code 
section 2924 for their services. However, 
because federal regulations limit the 
amount the federal government will re-
imburse the lender for foreclosure trustee 
fees on loans insured by the Federal 
Housing Administration (FHA) or Vet-
erans Administration (VA), lenders 
typically insist that a foreclosure 
trustee limit its fees for handling these 
loans to the amount of the reimbur~e-
ment limit-significantly lower than the 
maximum trustee's fee allowed by state 
law. 
The Attorney General concluded that 
the practice of lenders to designate as 
foreclosure trustees on defaulted FHA 
and VA loans only those who will agree 
to charge up to the amount the federal 
government will reimburse is an unfair 
business practice under Business and 
Professions Code section 1700 et seq., 
because it results in third parties paying 
higher foreclosure fees than the lender 
for the same trustee services, in contra-
vention of public policy. Additional un-
fairness results in the inevitable impact 
the practice has on fees charged for 
trustee services in foreclosure of loans 
not secured by the FHA or VA. The 
pressure to charge higher fees for the 
rest of the foreclosure trustee's services 
makes the practice unfair to those who 
must reimburse the higher fees. 
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The Department of Corporations is 
a part of the cabinet-level Business and 
Transportation Agency. A Commissioner 
of Corporations. appointed by the Gov-
ernor, oversees the Department. 
The Department administers several 
major statutes. The most important is 
the Corporate Securities Act of 1968, 
which requires the "qualification" of all 
securities sold in California. "Securities" 
are defined quite broadly, and may in-
clude business opportunities in addition 
to the traditional stocks and bonds. 
Many securities may be "qualified" 
through compliance with the Federal 
Securities Acts of 1933, 1934. and 1940. 
If the securities are not under federal 
qualification, the commissioner must 
issue a "permit" for their sale in Cali-
fornia. 
The commissioner may issue a "stop 
order" regarding sales or revoke or sus-
pend permits if in the "public interest" 
or if the plan of business underlying the 
securities is not "fair, just or equitable." 
The commissioner may refuse to 
grant a permit unless the securities are 
properly and publicly offered under the 
federal securities statutes. A suspension 
or stop order gives rise to Administra-
tive Procedure Act notice and hearing 
rights. The commissioner may require 
that records be kept by all securities 
issuers, may inspect those records, and 
may require that a prospectus or proxy 
statement be given to each potential 
buyer unless the seller is proceeding 
under federal law. 
The commissioner also licenses agents, 
broker-dealers, and investment advisors. 
Those brokers and advisors without a 
place of business in the state and oper-
ating under federal law are exempt. 
Deception, fraud, or violation of any 
regulation of the commissioner is cause 
for license suspension of up to one year 
or revocation. 
The commissioner also has the authori-
ty to suspend trading in any securities 
by summary proceeding and to require 
securities distributors or underwriters to 
file all advertising for sale of securities 
with the Department before publication. 
The commissioner has particularly broad 
civil investigative discovery powers; 
he/ she can compel the deposition of 
witnesses and require production of 
documents. Witnesses so compelled may 
be granted automatic immunity from 
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criminal prosecution. 
The commissioner can also issue 
"desist and refrain" orders to halt un-
licensed activity or the improper sale of 
securities. A willful violation of the 
securities law is a felony, as is securities 
fraud. These criminal violations are re-
ferred by the Department to local district 
attorneys for prosecution. 
The commissioner also enforces a 
group of more specific statutes involving 
similar kinds of powers: Franchise Invest-
ment Statute, Credit Union Statute, In-
dustrial Loan Law, Personal Property 
Brokers Law. Health Care Service Plan 
Law. Escrow Law, Check Sellers and 
Cashiers Law, Securities Depositor Law, 
California Finance Lenders Law, and 
Security Owners Protection Law. 
A Consumer Lenders Advising Com-
mittee advises the commissioner on 
policy matters affecting regulation of 
consumer lending companies licensed by 
the Department of Corporations. The 
committee is composed of leading execu-
tives, attorneys, and accountants in con-
sumer finance. 
MAJOR PROJECTS: 
Proposed Regulatory Changes Under 
the Franchise Investment Law. The De-
partment recently announced its inten-
tion to amend existing sections 310.002, 
310.01 I, 310.01 I.I, 310.100, 310.100.1, 
and 310.125; adopt new section 310.120; 
and repeal existing section 310.000 of its 
regulations (Title 10 of the California 
Code of Regulations (CCR)) adopted 
under the Franchise Investment Law, 
Corporations Code section 31000 et seq. 
Sections 310.0 I I, 310.011.1, 310.100, 
and 310.100.1 currently set forth certain 
exemptions for franchisers from the regis-
tration requirements of section 31110 of 
the Corporations Code. The proposed 
amendments to these sections would ex-
empt franchisors from all of Chapter 2 
(commencing with section 31110) of the 
Franchise Investment Law. 
Section 310.125 currently sets forth 
the application for registration of a ma-
terial modification of existing franchises. 
The Commissioner proposes to amend 
this rule to require that the application 
be on the Uniform Franchise Registra-
tion Application, as amended by the 
North American Securities Administra-
tors Association, Inc., on November 2 I, 
1986; that a copy of the changed items 
in the Uniform Franchise Offering Cir-
cular complying with section 310.114.1 
be attached; that the cover of the offer-
ing circular shall indicate that the 
changes set forth are voluntary and may 
be rescinded; a description of the pro-
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posed modifications; and that a copy of 
the franchise contract or document which 
embodies the modifications be attached. 
New section 310.120 would provide 
that a franchise offering is duly regis-
tered for a period to expire 110 days 
from the end of its next fiscal year, 
unless the Commissioner by order speci-
fies a different period. 
In a separate rulemaking announce-
ment, the Commissioner proposed two 
other changes to regulatory provisions 
implementing the Franchise Investment 
Law. New section 310.100.2 would create 
a new exemption from the registration 
requirements of section 31110 for the 
sale of a franchise, provided certain con-
ditions are met: (I) the initial offering 
must be the registered offer; (2) the pros-
pective franchisee must have the capacity 
to protect its own interests in connection 
with the transaction; (3) either the sub-
jects are limited to specified subjects or 
the prospective franchisee meets speci-
fied financial or experience require-
ments; (4) the offering circular discloses 
the items which may be negotiated; (5) 
the offering circular discloses that copies 
of any Notice of Negotiated Sale of 
Franchise may be reviewed at any De-
partment office or, upon request, will be 
furnished by the franchisor; (6) a Notice 
of Negotiated Sale of Franchise is filed 
with the Commissioner within fifteen 
business days after the negotiated sales; 
and (7) the franchisor certifies in an 
appendix to its renewal application that 
all Notices have been filed. Amended 
section 3 I 0.122 would require the fran-
chisor exempt under section 310.100.2 
to certify that all required Notices of 
Negotiated Sale of Franchises have been 
filed with the Commissioner. 
The Commissioner accepted written 
comments on these proposed regulations 
until January 6. 
Regulatory Changes Under the Cor-
porate Securities Law. The Commis-
sioner recently announced proposed 
changes to the Department's regulations 
under the Corporate Securities Law of 
1968 relating to semi-annual reports and 
investment adviser examination require-
ments. Following a comment period, the 
Commissioner adopted the following 
changes; the Office of Administrative 
Law approved them on January 10. 
Currently, section 260.146, Title IO 
of the CCR, exempts from the semi-
annual reporting requirement of section 
25146 of the Corporate Securities Law 
any issuer filing reports pursuant to sec-
tion 15(d) (15 U.S.C. section 78o(d)) of 
the Securities Exchange Act of 1934. 
The Commissioner has expanded this 
exemption to include any issuer filing 
reports to section 13 (15 U.S.C. section 
78m) of the Act. 
Section 260.236 of the Department's 
regulations currently exempts from the 
examination or experience requirements 
imposed on applicants for an investment 
adviser's certificate (and their associated 
persons) any applicant or associated per-
son who has been engaged as a portfolio 
manager or securities analyst in the bank-
ing, insurance, or securities industry for 
three or more of the five years immedi-
ately preceding the application. The 
Commissioner has limited this exclusion 
to investment adviser applicants and 
their associated persons engaged as a 
portfolio manager or securities analyst 
in the banking, insurance, or securities 
industry of the United States for three 
of the preceding five years. 
Enforcement. On October 6, the Los 
Angeles Superior Court entered a pre-
liminary injunction against First Alliance 
Mortgage Company (FAMCO), pending 
a trial for a permanent injunction, restitu-
tion, and civil penalties. The order en-
joins FAMCO from violating the Holden 
Act, which prohibits discriminatory real 
estate lending practices. FAMCO is al-
leged to have engaged in a pattern of 
racial discrimination over a period of 
years, by refusing to make loans in cer-
tain black neighborhoods, and by charg-
ing higher interest rates, reducing the 
Joan-to-value ratio, and limiting the 
duration of loans in neighborhoods 
which were more than 30% black. 
Consumer Alert Warning. The De-
partment recently issued a consumer 
alert warning about cellular phone lot-
tery filing abuses. In this new investment 
scam, high pressure telephone sales-
people urge participation in the federal 
lottery which is now awarding licenses 
for almost 500 cellular telephone areas 
around the country. Investors are 
charged up to $2,000 by a service prom-
ising a 99% chance of winning the cellu-
lar telephone license for a rural area not 
presently covered. Vast fortunes are pre-
dicted, when in fact most areas for which 
licenses are being awarded are unlikely 
to ever turn a profit. 
LEGISLATION: 
AB 10 (Hauser) would create the 
California Health Insurance Program 
within the state Department of Health 
Services, to arrange for the provision of 
health services through various approved 
public and private health insurance plans. 
It will establish a California Health In-
surance Program Commission consisting 
of 17 members appointed by the Speaker 
of the Assembly, the Senate Rules Com-
mittee, and the Governor. The bill would 
authorize the imposition of premiums 
on employees and employers and would 
provide for state subsidies of certain 
premiums imposed on certain individuals 
who cannot meet the premium costs. 
This bill is pending in the Assembly 
Finance and Insurance Committee. 
AB 27 (Johnston) would prohibit dis-
ability insurers, nonprofit hospital ser-
vice plans, and health care service plans 
from requiring an applicant for hospital, 
medical, or surgical coverage, as a con-
dition of obtaining that coverage, to 
first qualify for life or disability loss of 
income insurance by being tested for 
HIV antibodies. This bill is pending in 
the Assembly Finance and Insurance 
Committee. 
AB 60 (Isenberg) would establish the 
California Catastrophic Health Insur-
ance Program administered by an ap-
pointed board, to provide adequate 
health insurance for those California 
residents who are not otherwise able to 
obtain it. The bill would provide for 
scope of coverage, rate limitations, 
method of operation, and subscriber 
eligibility and enrollment. This bill is 
pending in the Assembly Finance and 
Insurance Committee. 
SB 6 (Robbins) would create the 
California Health Coverage Association 
for the purpose of providing catastrophic 
and basic health care coverage to defined 
eligible persons and employers commenc-
ing January I, 1991. This bill would 
provide for an appointed board of direct-
ors of the nonprofit association. SB 6 
would limit the basic health care benefits 
payable by the association to $40,000 
per year and catastrophic benefits to a 
$500,000 lifetime maximum, would pre-
scribe eligible benefits, and would re-
quire payments of deductibles and co-
payments by insurers. This bill is pending 
in the Senate Committee on Insurance, 
Claims and Corporations. 
DEPARTMENT OF INSURANCE 
Commissioner: Roxani Gillespie 
(415) 557-3245 
Toll Free Complaint Number: 
1-800-233-9045 
Insurance is the only interstate busi-
ness wholly regulated by the several 
states, rather than by the federal govern-
ment. In California, this responsibility 
rests with the Department of Insurance 
(DOI), organized in 1868 and headed by 
the Insurance Commissioner. Insurance 
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